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TENNESSEE MEDICAL ASSOCIATION, ) RILRASSE
WILLIAM GOODMAN, M.D., and )
MARY KEOWN, M.D. )
)
Plaintiffs. )
)
).
) Jury Demand
V. )
. )
HEALTH RESEARCH INSIGHTS, INC,, )
METROPOLITAN GOVERNMENT OF )
NASHVILLE DAVIDSON COUNTY, )
TENNESSEE by and through )
METROPOLITAN BOARD OF )
PUBLIC EDUCATION, and )
BLUECROSS BLUESHIELD OF )
TENNESSEE, INC. )
- )
Defendants. )
COMPLAINT
1.~ This is a complaint seeking injunctive; declaratory and monetary relief relating to

dé’:famator.y accusations by Defendant Health.‘ Research Insights, In¢. (“HRI”) that Plaintiff
Physicians..and othef physicians overbilled for‘ t__heir’ medical services provided to patients
entolled in the MBPE medical benefit plan.administered by BCBST'in 2006 arid 2007.
L Parties.

2. Plaintiff, Tennessee Medical Association (“TMAY) is a Tennessee not-for-profit i
corporation organized and existing under thé jlaws of Tennessee since 1830, -with its headquarters
located at 2301 21st Avenue Sotith, Nashville, Tennessee. TMA represents over 7,500 members

in Tennessee, including licensed physicians, medical interns and residents,-and-medical students.



Many TMA members have provided medical services to patients enrolléd in the MBPE medical
benefit.plan administered by BCBST

3. Plaintff, William Goodman, M.D. (“Plaintiff Physician”) is & physician
practicin};g, the speci‘al,t‘y’of_ophthalmél_ogy in Nashville, Davidson County, Tennessee.

4, Plaintiff, Mary Keown, M.D. (“Plaintiff Physician”) is a physiciah practicing the
specialty of pediatrics in Nashville, Davidson Coun,ty,‘Tenne‘ssee.

5. Defendant,; Health Research Insights, Iné: ‘(“HRI”)"is"_‘a, Tennessee ¢orporation
whose principal place of business is at. 381 Rivérside Drive, Suite 300, Franklin, Williamson
County, Tennessee 37_064. It has conducted business in Nashville, Davidson County,

Tennessee. Its agent for service of process, is Th@odorel L. Perry, ChiefExecutive @fﬁcer_,',3,_81

Riverside Drive, Suite 300, Franklin, Tennessee 37064

6. Defendant MetropolitanBoard of Public Education ‘and Met_ropoli’taﬁ Government
of Nashville .Davidsor County, Tennessee, (“MBPE”) are governmeiital entities created by

charter, The agent for service of process is Sue Cain, Director, Metro Nashville Law

" Department, Metro Courthouse, Suite 108,.Nashville, Tennessee 37201.

. Defendant BlieCross BlueS_hield of Tennessee, Inc. (“=BCB§T”) 1§ an “insurance
entity’; as defined in TENN, CODE ANN § 56-7-109 and.56-7-110. BCBST ¢onducts business and
maintains offices in Nashville, Davidson County, Tennessee. Its hquiquar-ters is located in
Chattanooga, Hamilton County, Tennessee. Its.agent for service:of process.is William E: Young,
Senior Vice President.of Risk Management and, General Counsel, 801 Pine Strect, Chattanooga,

Tennessee 37402.
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II. y_e_m

8. Venue is proper because the cause of action arose in Davidson County,
Tennessee.

9. Venue is proper in Da;_zid_son County, Tennessee also because Defendant

Metropolitan Board. of_ Public Educatioh‘and Metropolitan Government of Nashville Davidson

County, Tennessee are located in Davidson County, Tennessee, and because. BCBST maintains

offices and conducts business in Davidson County, Tennessee. Defendant HRI conducts

business in Davidson County.

TII.  Factual Allegations.

10.  This iaws’u'it arises out of defamatory accusations made by HRI in April, 2009 that.
Plaintiff Physicians overcharged and were overpaid for medical S'Ervicés"p“r"(')videa in 2006 and -
2007 to patients enrolled in the MBPE medical benefit plan administered by BCBST {the
“Questioned Services™). |

A. The Contractual Relationships.

" 1. The BCBST/ Physician Agreements.

11.  1In 2006. and 2007, Plaintiff Physicians provided medical services to patients
enrolled in. the‘ MBPE medical benefit plan administered by BCBS'T. At the reduest of the
patients, Plaintiff Physicians submitted.;;:laims for payment to BCBST, which paid a discounted
fee for the'services.

12.  Prior to providing the Questioned Services in 2006:and 2007, Plaintiff Physicians
had entered ifto .contracts with BCBs:T (“BCBST/ Ehysici.én‘Agreeurnent”). The Physician

Agreement addressed the terms by which claims would be subritted by Plaintiff Physicians and



payment. would be made by BCBST for medical services provided to BCBST enrollees.
(Pertinent parts of the contract language are attached as Exhibit A).

13.  In negotiating and entering into the Physician Agreement, BCBST represented to
Plaintiff Physicians that it was authorized to act on behalf of its enrollees and the. self-funded
employer plans with which BCBST had contracted in matters felating to “submission and
payment of medical claims to member/patients, and with fegafd 1o resolution of disputes
.regarding,,such,claims.

14.  The BCBST/Physician Agreemel-lt 's_pec'iﬁes the ‘termis applicable to disp_u_te_s;
relating to the "f;ubm'ission_ of and payment fof ;.clair'ris"‘ for “medical services, including the
procedures to be-followed in the event-a disputé’should arise relating to the claims.

15.  The obliga'tibn of BCBST to make. payment for medical services provided by
Plaintiff Physicians’ patients: arose pursuant to either (Il } i_nsurénce' contracts with patients or
“medical plans or (2) thitd party administrator (TPA) contracts with employers under self-funded
medical 'bé_neﬁt- plans for employees and dependents. Conseq{u\eﬁtlﬁy, BCBST is an “insurance
entity” as defined in"TENN. CODE ANN. § 5657-109.and 56-7-110(c)..

16. In consideration for BCBST’s express and i}nplied représéntations and
agreements in conjunc_f[_ion'with the BCBST Physician Agreement, and made: on behalf of those
ﬁith whom BCBST'h;{d contracted, Plaintiff Physicians agregd to discount:the éhar“ges ‘that ‘they
would accept for providing medical services to.BCBST enrollees, and.to abide by other contract
terms.. | |

17. .Pursﬁant to ‘the Physician Agreement, Plaintiff Physicians provided ‘medical
services and éubmittcd claims 'to BCBST, including the Questioned Claims, and accepted the

discounted payments as payment in full for theservices.



sy

18.  The BCBST/Physician Agreement included a Dispute Resolution Procedure’ for
resolving any questions ‘or disputes relating to claims payment, including alleged overpayments,
and expressly provided that BCBST would not. raise issues relating t6 ovérpayment after the end
of 'thé second year after the claims were submitted.

19 The BCBST Physician Agreement thus limits the time within which BCBST
could. reopen claims that have been paid by BCBST, such thiat claims submitted in 2006 and
2007 are not subjec; 10 rqopen_ing by BCBST or thoée on whose behalf the discounted claims:
were paid; |

20.  Fufthet; TENN. CODE ANN: § 56-7-110(c) provides that BCBST, an “insurarice

entity” as defined in TENN. CODE ANN..§ 56-7-110(c), may only demand payment back from a

~ provider within the eighteen.months after'a payment was made, except in cases of fraud.

21. BCBST has made no assertion that Plaintiff Physicians are guilty of fraud.
22, Plaintff Physicians were - not guilty of fraud 1n submiitting' claims for the

Questioned, Services. There is no basis-in fact: torsupport an allegation’of fraud,

2. The BCBST/ MBPE Contract: |
23. 01:1 April ‘14, 2005 (prior to the Questioned Services in 2006 aind 2007), MBPE
had -ent,ere'd:_ into a contract with BCBST (the “BCBST /MBPE Cdntrai:t’.’)"’Which provided that
BCBST was the.sole third party administrator (“TPA”) for the medical, bAeneﬁ,t_:plan for MBPE
employees and dependents. (Pertinent parts of contract are attachied as.Exhibit B).

24.  The BCBST/ MBPE contract, Section 18.2, assigned all of MBPE’s rights: to

pursue recovery, of overpayments to BCBST (“contractor”); MBPE retained no such rights to

. pursue recovery of overpayments:

18.2 Metro Teachers assigns to contractor the right and authority
to pursue Tecovery of overpayments on behalf of Metro
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Teachers, including, but not limited to, commencing
litigation. Any legal actions initiated to recover
overpayments will be at the expense of Metro Teachers, or
referred to Metro Teachers for further action..
25.  This exclusive right of BCBST {*“Contractor”) to recover overpayments is further
specified in the BCBST/ MBPE. Agreement, Section.5.5.5:1:
5.5.5.1 Whenever Contractor becomes aware of an overpayment
under the Plan, Contractor shall make a diligent; attempt-to
recover such overpayment.
26.  The BCBST/ MBPE Contract otherwise authorized BCBST to act on behalf of
MBPE in matters relating to the payment of claims for medical services covered by the Plans.
27.  The BCBST/ MBPE Contract, Section 6.8, limits the right of MBPE to-perform
an audit of BCBST without charge to one “simple audit” (an audit requiring less than fifty

person-hours of work): 'Aﬁy larger audit of BCBST that does mot fit within this definition

re_ciuires that MBPE must bear the cost, after negotiation ‘with Contractor [BCBST]. The

‘BCBST/ MBPE Contract gives MBPE no right to a di_rect audit. of BCBST’s ¢ontracted

phiysicians.

28: The BCBST/ MBPE Contract, Section 6.8.3, separately addresses a “contingent

fee audit” pefformed by MBPE. In the event-it is necessary for Contractor [BCBST] to defend

its claims adjudication based upon the results:of:a contingent fee.‘audit; MBPE isldbligat.ed to'pay
the costs.incurred in such:defense. ‘

29. The BCBST/ MBPE contract conta_in_s_.no authority for MBPE to aﬁdit"BGBST’s '
phy_sici_a;ls or other providers. The BCBST/'MBPE contract does not éven give MBPE accessto
“provider réimbursement. or other propri'eta_[y information”, in the absence of a éhowing of (1)a
“compelling reason”, and .'(‘2_) that, MBPE “needs su-cfl- informiation to perform its duties in |

administering the Plan.”



30, The BCBST/ MBPE Contract gives MBPE no rights to obtain confidential
protected health information directly from physicians who have provided services to members
pursuant to a Physician Agreement with BCBST.,

31,  In entering into the BCBST/ MBPE Contract, and in .its actions since, MBPE
accgprted -the bén&its of ihe terms qf the; BCBST Physiciqn Agreements with the Plaintiff
Physicians, including the disc;)unts given by the Plaintiff Physicians, which had been given by
Piainti_ff Physicians :in reliance upon. and pufsuant to the terms of the BCBST Physician
Agteements.

32. ‘ Plaintiff Ph_ysi_cians had a rel_ationship with MBPE: through the' BCBST contracts
that is within the prgt\ecti(.)n of* TENN. CODE. ANN..;§ 47-50-109, and ‘the c_dmmon law of
Ternessee. |

33.  The contract between BCBST ana -MBP.E_, combined with the: BEBST Physician
Agreement between BCBST aid Plaintiff Physicians, are an integrated and interdependent
programi. The contracts established the exclusive mechanism for resolution of issues relating to
alleged incorrect payments made by BCBST to physicians who‘had-.tre‘:ateld,patie'nt's enrolled in
MBPE’s plan.

3. The Contractoal Framework.

34. The BCBST/MBP.E" contract. and the BCBST Physician;Agreement constitute a
integrated and interdependent. contractual framework by whi‘;:h (1)' discounts from Plaintift
Physicians” charges for medical care were obtained for the benefit of MBPE and its enrollées,
and (2) issues relating to payments for'those-services are to be_),resolAv,ed, including allegations-of

alleged overpayments.
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35, The contractual framework includes provisions that any claims for; alleged
overpayments (1) must be made within twé years; and (2) resolution of any sﬁgh.disputes is to be
undertaken by and thr;;ugh BCBST within its contractual limitations and applicablé law. |

36.  Both thie’BCBST/ MBPE Contract and the BCBST/ Physician' Agreement contain
provisions relating to who incurs expense relating to disputes relating to payment of claims.
There “is no such provision relating to. direct actions between MBPE and _ﬁﬁyéicians, further
demonstrating that such.an “end run™ effort is a breach of the contractual framework for payment
of-claims for medical services provided to MBPE plan enrollees.

37. In contracting with BCBST as Third Party Administrator, and accepting discounts

. that BCBST had negotiated with physicians in its Physician Agreements, MBPE accepted and

agreed to be bound by the-terms of the BCBST/Physician Agreemerit regarding the resolution-of
any payment disputes:

38. IfMBPE is perﬁitted to c,ircumveht\ or igno;e its assignment qf -rights to,BCBST
‘Pl;’ifntiff ‘Physicians and TMA members. will be ‘SLllbjé‘cted to the potential of inconsistent and
duplidative, Obligations:.,i.e,,. resolution of a-n‘ciai'm of ox;erpayment made by MBPE through HR]

may-or may not relieve Plaintift Physicians of an identical claim by BCBST.

B. The HRI Interference.
39, HRI is not .a party to.the BGBST/ MBPE contract or the BCBST Physician
Agreement.

1. :HRI Representations/ Inducement to MBPE.

40. Notwithstanding the terms in the. BCBST/ MBPE contract assigning- BCBST |

_ overpayment fecoveryf résponsibility’,.and the terms. in the BCBST Physician Agreement

regarding the..method of resolution of any a,ssertidns that claims had. been overpaid;, HRI



misreptresented to MBPE that (1) BCBST had overpaid Plaintiff Physicians, and (2) that MBPE
was entitled to seek recovery of overpayments directly from physicians.

41.  Notwithstanding the: fact that the Physician Agreement and Tennessee law
provided a limited timeframe withiri which 'c')-v'erpayments can be recovered, HRI misrepresented
to MBPE that it coul‘d retain HRI on a “co_nt_ingency basis to seek alleged ove'rpaymenfs from
physicians forservices beyond these time limits.

42. | HRI has further misrepresented that it could determine;. and has determined, that
Plaintiff Physicians’ claims for the Questioned Services were “upcoded” (bil_led at a highér rate
‘than appropriéte), even though it had never even reviewed the medical records relating to ‘the
s;ervices performed by Plaintiff Physicians. -

43, | In fact, it is impossible to determine whether-a claim for-a patient encounter was
billed and coded cérrec_tlywithoyt- reviewing the actual medical records.

44.  HRI-further représented to MBPE and other similar-plans that “HRI only targets
,p'r'dvide‘rs‘who have persistently and willfully‘byerbilled”, and that it thus would not-disrupt their
prévidf:r network with its accusationsa of overbilling. (See Exhibit C, excerpt from HRI’s
website, printed on April 15, 2009).

© 45, HRI has misrepresented the following;
A That ilt can determine with an “algorithm” that Plaintiff Physicians have
défrauded MBPE, prior to a review of -me‘di‘cal. records;
B. That-it-can determine “with.ninety percent,:(‘)O%‘) accuracy that the clairﬁs
tHat are the Subject of its. audit'were-overbilled”; -
C. That HRI's actions will not d] srup}t the proyider~r_1etwonk because it “only

targets persistent.and willful overbillers”™
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46, HRI misrepresented to self-insured plans such as MBPE that. MBPE and HRI
could disregard contractual limits on aﬁdits because HRI’s sefvice was not an “audit”. HRI's
assertion‘is.a _distinctioﬁ_ without a différenc’e:_ (See HRI website, Exhibit C).

47. HRI’s misrepresentations, and ‘its use of t_he; BCBST data to accuse Plaintiff
Physicians of “persistently and willfully”™ overbilling, interfered with the relationship between
BCBST and the:Ple;,int'iff Physicians, and between MBPE and Plaintiff Physicians.

' .48: ..HRI,'S" mo_ﬁvation in makiﬁg its misrepresentations to MBPE and inducing these

breaches of contract was to" profit by obtaining revenue by obtaining a contingency arrangement.

‘with MBPE, which included HRI receiving 40% of any monies which ¢ould be extracted from

Plaintiff Physicians.
49, The contract entered into between HRI and MBPE provided that HRI would
receivea portion of any*payments that HRI ¢ould extract-from physicians.

2. The MBPE Breach.

50.. Based upon HRI's representations, MBPE entered into a contract with HRI,

thereby breaching the BCBST/ MBPE. Contract and the BCBST Physician Agreements to which

it was bound by virtue oftits contract with- BCBST and acceptance of discounts.

51.  MBPEs attempt to circumvent the contractual ‘and statutory time and other

limitations applicable to allegations of overpayments from physicians is’ineffectual; MBPL. is not

able to avoid such limitations by contracting with HRI, rather than complying: with its contract

with BCBST and the related Physician Agreement.
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3. The HRI Deceptive Letters and Telephone Calls to Physicians/

Improper Means.

52. In 2009, more: than two yeafs after the ‘services were: provided by Plaintiff
Physicians, HRI sent intimidating letters to Plaintiff Physicians; and to-many other physicians in
Tennessee, including'many TMA members. (A copy is attached as Exhibit D).

53, HRIs form letter sent to PlainfiffPhysiciaris stated as follows:

,;HR:I has been retained to recover funds paid by the TPA [Third
Party Administrator: BCBST] as a resuit of claims submitted with
‘inaccurate or incorrect coding information.

HRI has analyzed claims information that-your office submitted to
the TPA and determined that. medical ¢laims enclosed with this
letter were incorrectly billed, resulting in an overpayment.

54. The documents enclosed with the letter further accused the Plaintiff Physicians of
“Evaluation & Management Uggoding”;-é_;tenn describing:the subn{i'é's"ion- of:inflated claims.

55.  HRUs. letters to the Plaintiff "'Ehyé'i'il:i"an's who treated patients in the MBPE plan
denianded that they must either send HRI a payment within fifteen days, or submit confidential
medical records: The,context of the letter suggested failure-to do so would have sevére, possibly
criminal, consequences:

You must take action as.outlined.in items (1) or (2) above. Tailure
to participatein this process may result in further investigation by
the Metro Nashville Public Schools benefit plan, the TPA, or -
appropriate legal aithotities.

56. Viewed in conjunction with HRI’s Q_e_bsit&; Jrepresentations that it “orily targets
willful and persistent overbillers”, HRI’s letters i essence accused Plaintiff Physicians-of fraud.

57.  THe HRI lettei ‘mentions that “BlueCross .BlueShield .serves as the Third ‘Party

Administratot_(.TPAj”, but. does not include the fact: that-under the BCBST/ MBPE contract,

MBPE had assigned all overp_aymerit recovery rights toBCBST.
11
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58.  The HRI letter included a letter from David Hines, Director, Employee Benefit
Services, Metropolitan Nashville Public Schools (“Hines letter”), the language of which appears
to have been drafted by HRI:

59.  Inthe Hinés letter, it i5 represented as follows:

The Metropolitan Nashville Public-School System-is a.self-insured
entity:  Therefore it is .exempt from the State Insurance
Commissioner’s. restriction on the time limitation ‘for -analysis;
review, and recovery of funds paid throiigh this benefit plan for -
medical claims. ’

60.  The Hines létter, like. the HRI letter, does not inform Plaintiff Physicians that it
had assigned any recovery rights to BCBST, the entity with which Plaintiff Physicians have. &

Physician. Agreement.

61.  The Hines letter further admits that the recovery effort was:not authorized by-the.

Third Party Administrator, BCBST; in fac't,- it admits that BCBST “is not participating in these
efforts.” [emph_asi_s in original].,

62.  Even ‘though HRI repré"sent’ed that it “only targets willful '.:-‘and persistent
o,verbillers”, many physicians who received letters; ‘including Plaintiff Goodm_ah,- were -accused
of de:rb_il_li_ng on o:n}y three to five c‘laims;ov_ef a two year review pefiod, clearly not.“pé'rsistent”’.‘.-

63.  HRI had rio possible-way of kriowing whether any incotrect billing was dbne:with |
“willful” intent (even assuming arguer;do that: Plaintiff Physicians® claims. were overbilled,
which is denied).

64. The HRI letters do not reflect that any effort was made to determine whethér:there

were any underpayments on claims submitted by Plaintiff Physicians.
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65.  After sending the letters to Plaintiff Physicians, HRI employees then telephoned
physicians who failed to respond to the letters, using high-pressure tactics in an effort to extract
payment or records.

66.  HRI’s own employee stated '.that “HRI used this strong-arm lettér because, that’s
the only way to getphysicians to respond”.

67.  HRI employees told physicians who refused to make payment or supply records
that HRI was “like the Infernal Revenue Service”; and that therprovider did fot have the option
to refuse to.submit records'or payment.-

68. "HRI employees stated 1o Plainitiff Physicians that they “could determine with
ninety percent (90%) accuracy that the claims ‘w_ere‘ upcoded™: They'refuse(;l to explain how they

could do this without reviewing medical records.

4. HRI’s Demand for Protected Health Information.
69. HRI represénted that physicians were ‘reéluired' to pro_v’ide confidential Protected
" 'Health Informatiqn (“PHI™), to, HRI, because “HRI maintains a HIPAA:compliant Business
Associate Agrg_f_ement'wjtb Metro Nq_shville»Public Schools plan®.

70. HR!r has refused requests by physicians that it produce any such Business
Associate Agreement.

71. HRI1 failed to -adequately explain how: a Business Associate Agreemeni with
MBPE would require disciosure of the confidential PHI, when MBPE had assigned.its physician
audit-rights to BCBST by coﬁtract, and any -audit of physicians could be performed only through
BCBST.

| 72. The HRI/ MBPE contract confers no rights upon ‘HRI to seek: overpayments or

medical records directly from physicians; because MBPE had retained no-such rights for itsélf.
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5. HRI Defamation of Plaintiff Physicians.

73.  HRI provided MBPE with the identity of physicians that HRI contendéd had
overbilled, including Plaintiff Physicians, thereby - damaging the reputation of Plaintiff
Physicians.

74, When HRI represented to MBRE that Plaintiff Physicians “willfully -and
bérsi_stently ovérb'iiled'”, Defendant HRI had ﬁever even reviewed the medical records relating to.
the allegedly ovérbilled patient encounters.

75.  Defendant HRI's publica;ibﬁ of ‘its accusation that Plaintiffs were guilty -of
“upcoding” and “willful and. persistent overbiliing” was made’-wiih_-knowle,dge of its- falsity, of
With a reckless disregard for the truth or falsity.

76.  Defendant: HRT’s rep_resen?ation that Plaintiff Physicians were guilty of “willful
and persistent-overbilling” was made in an effort to profit by _pers,uad_in.ga MBPE and other-self
funded medical plans 'té disregard contracts -with Third Party Administrators, and to
independeﬁtly initiate actions against physicians. th'roxig'h' HRI

C. Evaluation and Management Coding,

77. Evaluation and Management (“E&M?) services involve services by a physician in
an office 6r,hospita1 setting; such as office visits and “consultations”. The services are billed
pursuant to guidelines contained in ther AMA Current Procedural Terminology (“CPT")
publications.

78.  Physicians “code” their ¢laims for E&M serQiges pursuant to ‘these CPT
guidelines, according to multiple factors stated in the:CPT Guidelines, indicatirig'the complexity
and intensity Qf the services, or, alternatively, fhe: face-to-face time spent with the patient in

counseling.

14



79. The medical services are coded with a five-digit code. The first four digits
describe the service, and the last digit defines an intensity level, scored betwéen one and five.
‘For example, an office visit-with an 'éstablished patient 6992‘1_) of the highest complexity (5)
would be coded 99215. An office visit of the.lowest intensity (99211) doés not even involve the
services.of a physiciap, and reflects a mattc; handled by a n,urse‘or.-aother non-physician staff.

80.  Determining the appropriate. code requires a rév’ieW’ of the medical records to
asséss the extent of the physical examination, the patient history, and the.complexity of medical
decision making (“MDM”), or, alternatively, the counseling time. A level 99215 “ofﬁce or-other
outpatient visit (cstébli_shc_:d. patient)”, for example, would meéan rthat'- the physiciar_} or his staff"
during the course of the visit. performed two of the following ‘three key components: a
“comprehensive™ history, a “colnprehensive"’ examination, and medical :decisi;;n;making- (MDM)
.Qf “high complexity”; -- or, alternatively, that the physician spent forty minutes in face-to-face
counselirig.-.on a prés’entirfg problem that'is'usually of “moderate to high se’vérit'y”.

81.  Due.to the'element of subjéct_iyity involved in determining the qppropriafe E&M
code, a retrospective third party audit of claims submitted by a physician would likely -reveal
some percentage.of claims that were, in.the opinioh.of the reviewer, coded at a higher level than
the code selected by the physician"s office, aI;d that some were likely undercoded.

82. Claii;ﬂs ‘may have ‘been underpaid because ECBST claim§ payment system

includes various “edits” that automatically downcode many claims.. Claims may also be

underpaid at times by BCBST for other reasons;.such as lost claims, etc.
83. A complete audit of‘all claims submitted by a physician-would include a random
sample of all.claims submitted to determine whether there ‘is a net balance owed to either party

due to-either overpayments or underpayments.
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84. A meaningful and fair audit of over- and under-payments would require
substantial expense. A valid audit would réquir’e random sampling of various claims, assurance:
that the samplé was statistically sound,.a review of medical rec_cirds by'qualified, certified coders,
and an opportunity for physicians to phallenge and defend claims coding. It will require not only
an assessment of E&M coding, but would require a review of all BCBST claims processing
“edits” which:result in denial, downcoding, o‘r'otherqnderpayment of;claims‘.

85.  The demands for payment of alleged _,qvéljpa_yme_nts by Plaintiff Physicians were
made without a review of any medical record§; An audit performed without a review of medical
records is per se invalid and indefensible.

86. All ‘of the claims that are involved in the. HRI au,di.t are claims for services

performed in-2006 and 2007, and are claims billed at. CPT “level four™ of "‘"l'év'e_l five”; there'is no
evidence-of review of “level three” or lower: claims, which are likely to be underbilled.

87. An-audit performed without, assessing both oye_rpayﬁqents and underpayments is
flawed and incomplete.

88.  Dr. Keown informed HRI by telephorie that most if fiot all of the patients whose
claims_ were questioned were extremely ,cl_lallenging pat_ie;nts due to problems such as
developmental delays, ADHD, Down’s syndrome, Cri Du Chit chromosomal abnormality, or
diabetes. The-medical prlbblems' of patiénts such as 'thi's are often of high complexity and tend to
inyolveintensi've medical services of high:and medical decision rﬁaking.

89. HRI. has r‘epre"s'epted that it has been involved in E&M eva&_lhat_ions_' in the
Medicare (CMS) Recovery Audit'CQntracf[or (RAC) program that is presently being---rélled out'by

Medicare: In fact, the Demonstration Medicare RAC progiam involved only limited E & M
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audits. Moreover, Medicare has stated that it will not audit E & M coding in the RAC program
without first obtaining the.input of the Americar Medical Association:

Yes, the review of all -evaluation and management (E & M)
services. will be allowed under the RAC program, The review of
duplicate claims or E & M services that should be included in a
global surgery were available for review during the RAC
demonstration and will continue to be available for review. The
review of the level of the visit of some E & M services was not
included in the RAC demonstration: CMS will work closely with
the American Medical Association and the physician community
prior to any reviews being completed regarding the level of the
visit-and will provide notice to the physician community before the

"RACs are allowed to begin reviews of evaluation and managemeént
(E & M) services.and the level of the visif.

90. Moreover, Medicare/CMS does not even permit a-determination of overpayment

without a. review of medical records, except in two circumstances not applicable to the
Questioried Claims:

RACs may use antomated review (where NO medical record is
‘involved in the review) ONLY in situations where ‘there is
certainty that the clalm contains an, overpayment Automated
review must:

a) have clear policy that serves as the ba51s for the overpayment
(“clear pollcy means a statiite, regulation, National Coverage
Determination, coverage provision in an interpretive manual, or
Local Coverage Determination that specifies. the circumstances
under which a. service will ALWAYS be considered an
overpayment); or

b) be based on a.medically unbellevable seivice.

-D. BCBST Involvement.

91.  HRI persuaded MBPE o demand thit BCBST turn over claims payment data to
“HRI, by representing that from this data it (HRI) could identify physicians. who had “persisteitly

and willfully-overbilled”.
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92. HRI obtained the BCBST claims payment data and represented to MBPE, based
upon this BCBST claims data but without any review of Plaintiff Physicians’ medical records,
that Plaintiff Physicians had overcharged MBPE. -

93.  Despite the fact that direct actions by MBPE through HRI would constitute a
violation. of the BCBST/Physician Agreement regarding: hc;w billing issues aré to be resolved
with contracted physicians, BCBST took no eﬂ‘ebt@Ve action to stop su@ﬁ efforts by MBPE prior
to HRI’s letters to Plaintiff Physicians.

94. 'BCBST1isan indispensable‘par_ty to "t_his;,rac-tion.

E. Interest of Tennessee Medical Association.

9s. Many of the physicians who have received letters from HRI_ .are members of
“TMA. As a result of the decept'ive-acts:and' practices:of HRI on be};alif of MBPE, TMA members
‘have been affected and have.incurred loss. These membe;s have contacted TMA, which has
been required to. éxpend,itszesources,iﬁ addressing the issues raised by HRI’s practices and acts.
.As such, TMA has been affected by HRI and MBPE’s violation of the T.CPA, and brings this
a_c_‘ti'on&f(_)r a.declaratory judgment that the HRI ac'-ts andmpracti'ces violate the TCPA, and to énjoin
HRI fromi such conduct piirsuant to TENN. CODE ANN. § 47-18-109(b).

IV.  Causes of Action.

A. Procﬁreﬁent-of Breach of Contr#ct Pursuant to TENN. CODE ANN. § 47-50-109.

‘96. By representing to MBPE that MBEE‘was e:nt'itled' to directly pursue providers for
alleged overpayments, and. informing MBPE that the PI'ziintii‘f"{Physiéiains. had. overbilled, and
- other. acts speciﬁéd, Defendant HRi "_C‘auseci MBPE to breach the BCBST/MBPE -contract, that

makes BCBST the: exclusive representative for matters relating o submission and payment of
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medical claims by the plaintiff physicians to MBPE’s enrollees. TENN. CODE ANN. § 47-50-109
provides as follows;

It is wilawful for any person, by inducement, persuasion,
‘misrepresentation, or other means, to induce or procure:the breach
or-violation, refusal or failure to perform any lawful contract’ by
any party thereto; and, in every case where a breach or-violation of
such contract is so procured, the person so procuring or inducing
the same shall be liable in treble the amoutit of damages. resulting
from or-ificident to the breach of the contract. The party injured by
sach*breach may bring suit for the breach and for such damages.

97. HRI’s actions also violated TENN. CODE ANN. § 47-50-109 by causiiig a breach of
‘the contractual framework and the BCBST/Physician Agreement regarding the resolution of’

issues.or disputes relating to alleged overpayments of claims.

B. Tortious Interference with Business and Contractual Relationships.

98. "HRI tortiousiy interfered with. the business relati'onshi‘p!s“ between Plaintiff
Physicians and MBPE E‘md BCBST: (1) There was an, existing business relationship between
these parties, both existing and prospective; (2) HRI ;vas aware of this relationship; (3) HRI
intended to cause the brea:ch of this relationship by induc'in'g M!.3PE.‘t0 disregard the terms of the
BCBST/MBPE contract arid the BCBST/PhySician,Ag’reerﬁent; (4)" HRI utilized"-improper means
and was motivated by the desire to plro,v_ide from such breach; and (5) Plaintiff Physicians were
démaged by this interference.

C. Tennessee Consumer Protection Act Violation.

99. HRI’s conduct, including without limitation the representations that:
A. HRI was able to determine that an overpayment.had been mad_e on various
claims;
B. Plaintiff Physicians “must” sendjp.ayment'.o'r"m'edical records to HRI; and

C. HRIwas “like the.Internal Revenue Service”;
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D. The failure to respond would justify a complaint to “legal authorities”;
constituted deceptive acts and/or practices that were deceptive to Plaintiff Physicians and other
physicians, and violated the Tennessee Consumer‘ Protection Act (“TCPA”) [including, without
limitation, TENN. CODE ANN. § 47-18-104(a) and § 41-‘1-8-,,104(13).(-27.)], which pros,cribés‘ the.
following conduct:, | |

Unfair or Deceptive Acts Prohibited —

(a) Unfair or deceptive acts or practices affecting the conduct
of any trade or commerce constitute unlawful acts or
. practices and are Class B misdemeanors.
(b)  Without limiting the scope of subsection (a), the following
" unfair or deceptive acts. or practices affecting the conduct
.of-any trade or commerce are declared to 'be unlawful and
in violation of this part: )
k% ‘
(27) Engaging in any other-act or practice-which is deceptive to
~ the consumer or to any other person;

100. The actions of HRI affect the. conduct. of the delivery of medical services to
patients, by needless'l'y ihcr_easing the cost of pro_viding those services, and reducing the
willingness of physicians to provide medical sefvices to patients. who are BCBST enrollees as a
result.of a contract with a sélf-funded plan. |

101. As a result of the violation of the TCPA by HRI, Plaintiff Physicians have
sustdained ‘damages' and incurred expenses, and bring this private ri_ght of action pursuant to
TeENN. CODE ANN. § 47-1 8-109(a)2_ to recover their actual damages and treble damages.

(a) Any person who suffers dn ascertainable.loss-of money or
property, real, personal, or mixed, or any other article,
commodity, or thing of value wherever situated, as a.result
of the use or employment by -another person;of an unfair or
deceptive .act or practice declared to be unlawful by this

part; may bring an action individually to. recover actual
damages.
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102.  Plaintiff Physicians and. Plaintiff TMA also bring this action pursuant to TENN.
CODE ANN. § 47-18-109(b) for a.declaratory judgment that the HRI practices and acts violate the:
Tennessee Consumer Protection. ,.Aét, and to' enjoin HRI and MBPE from continuing the.
deceptive conduct relating to its demand for';?ayments.and’/or-records f-rom f)hysicians who have
received payment for claims submitted to BCBST. TENN. CODE ANN § 47-18-109(b) provides
as follows: |

()  Without regard to any other remedy or relief to which &
person is entitled, anyone affected by a violation of this
part'may bring an action to obtain a declaratory judgment
“that the act or pfactice violates the provisions of this part
and to enjoin the person who has violated, is violating, or
who is otherwise likely to violate this part; provided, that
such action shall not be filed once ‘the division has
commenced a proceeding pursuant:to § 47-18-107 or § 47-
18-108.

D. Breéach of Contract by MBPE.

103. MBPE’s actions in contracting with HRI to send demand letters to Plaintiff
. Physicians, even thoggh it had assigned to BCBST all rights to,pursu;e" such’ o'j\'/'erpayments,
~ constitutes'a breach of its contract with BCBST, and, consequently, also constitutes a breach of
the:coniract between BCBST and Plaintiff Physicians relating to-payment of ‘claims for services
_provided to those 'i,n~th_elMBPE medical ben;aﬁt plan. |
E. Defamation.
104. By publishing that HRIl “only target-s,pefsistent and \'ﬁillful ovetbillers” and.does
not tafgét"ihbﬁef-w.ho make an occasional mistake, and that Plaintiff Ehys{_cianthad overbilled by
upcoding their claims, Defendant HR'I'the_reby defamed “P-laintiff Physiciars.

105.  As a result of the defamation by HRI, Plaintiff Physicians have been-damaged.
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F. Mistake and Misrepresentation in the Inception of the

BCBST/ Physician Agreement.

106, BCBST’s express and implied representations that the BCBST/ Physician

Agreement would be followed in disputes relating to payment;()’f'dlairhs-- were rendered untrue if

MBPE is permitted to-ci‘rcﬁmvent the.contractual framework.

107.  Should the Court find that BCBST did not have the authority to act for self-

| funded plans;suchias Metro-in entering into Physician Agreements, then Such"represeﬁtations by
‘BCBST were untrue and constitute. a failure of consideration given for the BCBST/ Physi_ci‘an

~ Agreement. This reqﬁi"res"fa’retumlof discounts _given as;a result of these-repr_eSentations.

108. The actions of HRI on behdlf of MBPE, if permitted,. indicate. that ‘there: was a

‘mistake in the inception-and formation of the BCBST/Physician Agreement, such that discounts

given by Plaintiff. Physicians were-givenin error.
109. If the Court finds that there was mutual mistake and failure of consideration,
Plaintift Physicians are entitled to, and hereby seek, -a return of the discounts offered ‘in

conjunction ‘with the BCBST/ Physician Agreement relating to services provided to BCBST

enrollees in the MBPE benefit plan.

110. If there was a failure of consideratioti and mistake in the formation of the BCBST/
Physician,Agreement, Plaintiff Physicians are not bound by limitations-in the BCBST/ Physician
Agreement, including, without limitatioh, the dispute resolution procedure;and the time.limits for

seeking a return of claim underpayments.
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Copy

V.

Relief . Sought.

Wherefore, Plaintiffs seek, without limitation, the following relief:

A. Declaratory Relief.

Plaintiff Physicians and Plaintiff TMA seek an Order declaring the following:.

2

3)

4)

That. the BCBST/MBPE contract gives BCBST the exclusive right' to raise

disputes, demand copies: of ‘medical records, and seek overpayments from

Plaintiff Physiciansra_nd other physicians whose claims werepaid pursuant to
the BCBST/Physician Agreement; |

That the BCBST/Physician Agreement prohibits MBPE. and its contractors
from :seeking overpayments or demanding records on ¢laims paid by BCBST
more than two years from-.'the date the claim was paid;

That. TENN. CODE ANN. § 56-7-110(c) prohibits MBPE or its contractor, HRI,

‘s ‘well as BCBST: from seeking, alleged overpayments from physicians on

claims paid. by BCBST on behalf of MBPE more than eighteen (18) months

after the-claim was paid in the absence of fraud by the physéian;

That the claims that are the,subject:of the HRI lé’ttersiaré‘beyond the limits for

~ seeking overpayment pursuant to the BCBST Physician Agreement and TENN.

5)

COD‘EANN, § 56-7-110(c),. both of which limit any efforts 16 recover alleged
overpayments either directly by BCBST or indirectly by MBPL, and.therefore
such efforts' by MBPE through HRI are time-barred;

That HRI is ‘no't_je_ntitled to demand medical records from physicians;
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6)

7)

8)

9)

That MBPE cannot, by contracting with HRI, circumvent the provisions:of the
MBPE/ BCBST contract including provisions regarding. expenses relating to
contingent fee audits;

That the BCBST/ Physician Agreement and BCBST/MBPE contract precludes
HRI from demanding records and payments 1n violation of the BCBST
Physician Agreement an(i ,BCBST/MBI;E Con;[ract,;and requires that-expenses
resulting from the breacﬁ of this [cc')niract be borne by MBPE, (or alternately
HRI);

That the' representations and conduct of HRI constituted deceptive conduct,
pursuant to the TCPA;

That. HRI had no reasonable basis. upon which to assert that Plaintiff

' Physwlans had “w111fully and per51stently upcoded- thelr clalms

10) That if- BCBST did not have the .authority to enter into the Physician

Agreement on ‘behalf of ‘MBPE, as it represented to Physicians, that Plaintiff

Pliysicians are entitled to a return of discounts given in reliance upon such

representations.

B: Injunctive Relief. -

Plaintiff Physicians and.Plainiiff TMA seek-an order granting an injunction against HRI

and MBPE with the following provisions:

1) That HRI and MBPE are enjoined from;any further-demands or furthér actionS to

make physicians submit-payment or medical records to HRI arising out of'claims.

for -m_e,dicarl? services provided.to BCBST enrollees through. the- MBPE plan, of

"beyond statutory and/or-contractual time linits;
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2)

3)

4)

3)

6)

7

8)

That HRI and MBPE shall mail a written communication to each physician' to
whom a demand for alleged overpayments was sent, informing such physicians
that HRI had no authority to demand. such_ records of payments ipu"rsuant to its
contract with MBPE; |

That HRI and MBPE must, at its -expense, return to _phy_sipians who .submitted,
medical records to HRI Vall such i’nformati_o‘n', retaining no paper; digital, or other
form bf -such information, and advising whethér such information has been
dis.clqsed to any .thirdupartygl

The}t HRI and MBPE shall not ma'.i(e_‘"anyr@pre_sentatrion, expressed.or implied, that
it is.associated with any governmental entity;

That HRI and MBPE shall immediately return any funds received from physicians
pursuant to HRI’s deniand lettersﬁ made. on behalf of MBPE, and provide an
accounting for such return;

That HRI send a~1étter,l to ail,.,physiciahs to whom it sent a demand letter, in which
HRI retracts any suggestion that contractual or statutory time: limitations on
recovery of alleged overpayments are inapplicable;

That MBPE mail a letter-to each physician to whom HRI sought overpayment
retracting its representation that its demands are exempt from:time limitations for

recovery of funds paid through the MBPE benefit plan for medical claims;

‘That HRI and MBPE are enjoined from any further efforts to seek alleged

- overpayments directly, from thsicians-er’ifolled ifi the BCBST network.
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C.

Monetary Relief.

Plaintiff Physicians seek judgment against HRI, MBPE and BCBST for the following

elements of damages:

1)

2)

3)

4y

‘Compensatory and punitive damages from HRI and MBPE. for expenses incurred

by Plaintiff Physicians as q::re’su"lt of V:iolaiiong,of the. TCPA by HRI and breach of
contract by MBPE, including without l__imiia_tion, compen§ati0n for: physician and
staff' time _and other expenses int;urréd duie to time spent in“responding to the HRI
demands, reviewing medical records " relating to the alleged overpayments,

seeking legal and other advice regarding the demands for overpayment and

' records; attorneys fees, and any other expenses directly incurred as a result of the

unauthorized demands by HRI;
Compensatory and punitive damages resulting from HRI’s defamation;

Compensatory .and punitive damages resulting-from: HRI’s/intentional interference

‘with.-business relationships;

If BCBST did not have. MBPE auihority to enter into the. BCBST/ Physician
Agreement on bg:half of MBPE, a monetary. award agaiﬁs;t BCBST and MBPE
representing the amount given by Plaintiff Physicians as discounts from charges
for medical s_er;fi_ces .provided to MBPE enrollees in the BCBST network in.2006
and 2007, in that such discounts were given as:consideration.for the promise that
in the. J_event‘ l(;"f an alleged ov_eﬂrpaymént; Plaintiff Physicians would ot be
subj.cc,t@d _té ,multible audits a;nd 6\'fer'pé)§mer"1t ‘claims: by various “contingency’

contractors” for the self funded plans represented by'IBCBST;
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5) For an award of treble damages against HRI pursuant to TENN. CODE ANN, § 47-
50-109 resulting from or incident to the procurement of MBPE’s breach of its
contract with. BCBST, and the breach by BCBST ofits.Physician Agreement;

6) For an award . of damages resulting from assertions of alleged ;)verpayment‘s-not,
being handled pursuant to the requirements:of the. BCBST Physician Agreement;

7) ‘For all expenses, mcludmg attorneys fees; for all costs relating to this actlon

WHEREFORE, Plaintiffs demand a jury as to all matters properly determined by a

jury, and seek judgment for the relief:sought above or such other relief"as is appropriate,

with costs.taxed to Defendants.

.Respectful}y Su D?ed

Pavid L. Steed (BPR #7361) |
‘CORNELIUS & COLLINS, LLP
1500 Nashville City Center

511 Unien Street
Nashville, TN 37219

- 615-244-1440
Attorney for Plaintiffs,
Tennessee Médical Association,
‘William Goodman, M.D. and
Mary Keown, M.D.
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